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Summary 

The aim of the paper is to discuss different options for qualification of computer games 

into appropriate category of copyright. The qualification is essential due to 

considerable differences between various protection regimes which emphasizes 

practical aspect of the issue. Difficulty in classification of computer games results from 

their specific structure which consists of software (computer programme) and 

audiovisual presentations. Some of the possible options include qualification of 

computer games as software or audiovisual work but other solutions are also taken into 

account such as: unnamed work, multimedia work or a completely new category of 

work. Due to the absence of Polish jurisdiction in this matter and insufficient research 

body it was necessary for the author to reach for foreign experiences and doctrine. 
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Introduction 

Back in 1981 a single computer game Pacman generated over 

a billion of dollars of revenue
1
. In 2014 the market of computer games in 

Poland, according to a survey conducted by PwC, amounted to nearly 1,5 

billion PLN; it is forecasted that by 2019 it will grow to 2 billion PLN.
2

The Polish computer games sector consists of 150 businesses and 6000 

employees,
3
 and Polish games are among very few products made in 

Poland to be found on the shelves of retail outlets all over the globe. It 

can be assumed, that in the turnover there is a large number of contracts 
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relating to computer games, and it is just a matter of time when lawsuits 

with respect to them will commence. Moreover, the existing uncertainty 

with respect to the scope of protection of computer games hinders 

development of this sector in Poland.  

The difficulty of classifying computer games into appropriate 

category results from their peculiar structure. On one hand computer 

games are based on a computer programme which is the engine of the 

game, on the other, the key role is played by audiovisual presentations 

displayed to the gamer in the course of the game. What is more, the 

multi-layer structure of games and multiplicity of creative inputs inclines 

some representatives of the doctrine to classify them as multimedia 

works
4
. Due to the absence of Polish judicature on the topic and scarce 

body of research it was necessary to reach for foreign experiences and 

doctrine.  

The paper attempts at classifying computer games into appropriate 

copyright category. Correct classification is vital due to considerable 

differences between particular protection regimes such as: permissible 

use, copyright holder, author’s moral rights, fields of exploitation or co-

authors rights. The paper also touches upon the issues of individuality 

and originality prerequisite with respect to computer games as well as 

objective scope of protection.  

1. The notion of computer game 

There is no legal definition of a computer game. The dictionary of 

Polish language defines it as: ‘a game played on the computer screen’
5
. 

A game, in turn, is defined as: ‘a parlour entertainment conducted in 

accordance with certain rules’
6
. Thus, it may be assumed that computer 

games are different from other kinds of games (such as board games or 

card games) because they rely on software, which assures their 

functioning on a computer
7
. Computer games unlike computer 

programmes, which serve utilitarian aim, have educational and amusing 

character. Audiovisual images are displayed in real time as the result of 
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commands issued by the player. There are many kinds of computer 

games, this fact however, does not influence their copyright protection in 

any way. What is only emphasized, is that the genre of the game may 

impact creative freedom of the process of its development
8
. 

2. Computer game as a work of authorship 

Pursuant to Article 1 of the Act on copyright and related laws
9
 in 

order for a creation of intellect to become a work of authorship the 

following premises must be fulfilled: it must be the manifestation of 

creative activity of a human being (originality prerequisite) of individual 

nature and it must be established. A computer game, undoubtedly is 

a creation of a human being even though it takes a number of computer 

programmes to develop. The computer programmes are nothing more 

than tools in the hands of the creator and as such do not impact the rights 

of a copyright holder contrary to works generated by computer
10

.  

The individuality and originality prerequisite should be considered in 

a similar manner as other types of work. The characteristics determining 

individuality of a work can be found in the context of differences with 

respect to other similar works, in accordance with the individuality 

prerequisite in an objectified manner
11

. The originality prerequisite, on 

the other hand, will be fulfilled when a subjectively new creation of 

intellect is born
12

. On top of that I. Matusiak claims that individuality 

prerequisite can be found in differences between the way of expression of 

computer games, taking into consideration the category (e.g. strategic 

game, simulation game) to which a given game belongs. The main 

differences for that matter would be the presentation of visual and aural 

effects
13

. Furthermore, one can look for signs of creative activity in the 

way of combining individual creative outputs. Due to a large number of 
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many kinds of creative outputs (visual representations, images, music, 

written word) and multiplicity of possibilities of their combinations, 

fulfilling the individuality prerequisite by a computer game understood as 

a whole should be fairly easy. It can be assumed that vast majority of 

computer games are works of authorship. It should also be noted that 

integrity and inseparability of constituents of a game is justified by the 

statement that computer games can be considered as a whole, not just 

a set of individual constituents
14

. 

3. Possible protection variants 

The analysis of multimedia works presented above showed that it is 

necessary to determine such a protection regime that would be 

appropriate for a very unique creation of human intellect whose process 

of development is complicated and takes an army of representatives of 

different walks of life, producers, editors etc. This unique creation is, of 

course, a computer game.  

It must be emphasized that for each respective creative output 

different regulations may be applied
15

. There are some categories of 

works, however, which require an extraordinary regime; in these cases 

the copyright to the programme as a whole must be determined. It is 

especially important in determination of rights that can be attributed to 

the entities taking part in the process of development of computer games 

and with respect to the issue of permissible use. J. Barta and R. 

Markiewicz propose that in case of computers games the following may 

apply: 

• general legal provisions of copyright or  

• provisions applying to a category of work of the biggest similarity to 

a computer game (be it a computer programme or audiovisual work) 

or 

• jointly all provisions for various categories of works that are included 

in a given computer game or  

• apart from general provisions also detailed regulations concerning an 

element of a work inextricably linked to a game e.g. software
16

. 
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Polish judicature is rather poor when it comes to court decisions with 

respect to computer games, therefore the experiences of other countries 

will be cited therein. In Germany, for example the EU law was 

harmonized by the Software Directive
17

 and Directive 2001/29
18

 and it is 

based on legislation in force similar as in Poland. The American 

judicature, despite major differences between civil and common law, was 

the first to adjudicate in precedent cases. It also offers the most extensive 

material whose elaboration helps to understand the reasoning of courts in 

such cases.  

4. Classification of computer games in American judicature  

In the USA computer games can be classified into two categories: 

audiovisual works or computer programmes protected as literary works. 

It is recognised that for respective constituents of computer games 

separate provisions of copyright law may be applied and that these 

constituents may be protected separately; this was already proved by the 

very first court decisions with respect to computer games back in 

1980s
19

.  

The more recent outlook of American courts on the matter in 

question is reflected in the decision issued in 2012 regarding a famous 

computer game Tetris, in the case Tetris Holding, LLC v. Xio Interactive, 

Inc
20

. The defendant had created a clone of Tetris, copying almost all of 

its audiovisual representations generated by the game which make up 

graphic user interface. However, the code of the game had not been 

copied. Xio explained that only such elements of the game were copied 

which were not covered by the copyright i.e. rules, functions and 
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expressions indispensable for the interface for a game of this kind. Their 

arguments invoking the doctrines of merger and scènes à faire did not 

convince the court
21

 who observed that audiovisual representations 

generated by the game Tetris and its clone are indistinguishable for an 

average user. In order to develop a game based on the same concept as 

Tetris, Xio could have created its visual representations in several 

different ways each one consistently different from its original. As the 

consequence, the court ruled infringement of copyright and stated that 

graphic user interface of the game is subject to protection under 

copyright in the same manner as audiovisual works
22

 and such an 

interpretation must be considered predominant all over the United States.  

5. Classification of computer games in German judicature  

German judicature emphasizes differences in the protection of the 

programming layer and audiovisual layer of representations
23

. The first 

layer is subject to protection pursuant to regulations relevant for 

computer programmes. While representations of a game on the screen 

may be protected as a film work which is the German equivalent to 

Polish audiovisual work (Filmwerk, §2 subparagraph 1 point 6 

Urheberrechtgesetz
24

). Furthermore, the category Laufbild (moving 

pictures) is also taken into account pursuant to §95 UrhG. It is a very 

important classification in German law, it refers to a work similar to 

audiovisual work but with lesser requirements with respect to fulfilment 

of the creativity prerequisite and narrower scope of protection. As 

regards a single frame of a computer game it may be covered by 

protection under Lichtbildwerk i.e. photographic work
25

. Another option 
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is Lichtbild
26

 which refers to photographs of more technical nature
27

. 

German literature also emphasizes difficulties in separating software and 

audiovisual layers and considerable differences in their respective 

protection
28

.  

Initially, German judicature rejected the possibility of classification 

of computer games as film works. In cases of Donkey Kong Junior I and 

Parodius it was being argued that such protection only applies to 

a sequence of moving pictures which is uniform and unchanged.
29

Whereas in a computer game the changeability of presented 

visualisations is indispensable for maintaining interactivity; these 

visualisations are generated on the screen individually for each player as 

the result of their activity.  

With time the initial approach changed (decisions with respect to 

Puckman, Donkey Kong Junior III and Amiga-Club). The new starting 

point for copyright protection became exclusively visual representations 

regardless of the fact whether they are just a reproduction of a previously 

made sequence of picture or these pictures are generated by a computer 

programme
30

. Moreover, the number of possible sequences which can be 

displayed to the player is limited by the creators of the game. Thus, it can 

be assumed that in German law computer games have dual nature; they 

may be treated as either film work or a computer programme depending 

on the layer of the work under evaluation.  

6. Computer game as an unnamed work  

American and German doctrine and judicature by focusing on 

separate creative outputs in computer games do not offer a uniform 

answer to the question regarding the status of a game a whole. As the 
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consequence, it is necessary to analyse possible classification in the 

Polish copyright law. 

One of the supporters of classification of multimedia works, 

including computer games as unnamed works is D. Flisak
31

. Such 

qualification means that computer games are not assigned to any 

category of work listed in Article 1 of the Act on copyright and related 

laws. It is possible because Polish copyright law includes an open 

catalogue of works which assumes protection for all established works 

created by a human being which are a manifestation of creative activity 

of individual nature. The benefit of such a solution is that extensive 

multiplicity and variety of multimedia works could be covered by 

copyright protection in the most optimal way
32

.  

Exclusion of computer games understood as a complete entirety from 

special protection regimes reserved for audiovisual works and computer 

programmes, could have far-reaching consequences. Resignation from 

the regime of audiovisual works would be contrary to the interests of 

producers of computer games as it rejects the specificity of computer 

game development process which is very similar to the process of 

creation of multimedia works. On the other hand, allowing for 

permissible personal use to be excluded in case of computer programmes 

(Article 77 of the Act on copyright and related laws), because of the ease 

of dissemination of computer games by their users due to their digital 

character, would generate considerable losses for their producers because 

production of games would become practically unprofitable. Certainly, 

such a solution would find advocates among many users of computer 

games. Although copyright ought not to focus only on the interests of 

creators, trying to satisfy the users’ interests here would be unreasonable. 

Therefore, such classification does not take into account specifics of 

computer games and for this reason it must be rejected.  

7. A computer game as a computer program 

A computer program is undoubtedly a basis for a computer game and 

its integral component. I. Matusiak points out that in technical terms 

a program is a dominant game element. However, it is not true for 
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a game user who comes in contact with audiovisual layer. Besides, the 

whole work cannot be qualified only on the basis of its part.  

One should also take into account that computer programs are 

protected in accordance with Article 74 paragraph 1 of the Act on 

copyright and related rights, as literary works and are included in works 

expressed in text, mathematical symbols, pictures and graphics, what 

actually means that only code elements are protected. Therefore, in 

accordance with provisions concerning special protection regime of 

computer programs, only a part of a code describing game visual 

presentations and enabling a code operation would have been protected, 

but not just the visual, graphic presentations
33

. 

Graphical user interfaces are visual presentations generated by 

a program, enabling an interaction with a program user (the so-called 

look&feel)
34

. It should be noticed that computer games visual layer could 

have been recognized as a type of a graphical user interface. Against the 

qualification considered, is the judgement of the Court of Justice of the 

European Union (TSUE) in case C-393/09
35

, where it was found that 

graphical user interfaces are not a form of expression of a computer 

program and do not use the special protection regime.  

 The Court of Appeals in Paris also considered the classification of 

computer games as programs, in case Sesam v. Cryo
36

. It was rejected 

due to classification of computer games as multimedia works. However, 

it does not prevent from employing a special regime provided for 

computer programs directly to a game software layer
37

. 

8. A computer game as audiovisual work  

J. Barta and R. Markiewicz define audiovisual works as works which 

constitute series of images causing impression of movement
38

. It is quite 

easy to notice that generated images in computer games meet this 
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definition. Moreover, according to Article 1 paragraph 2 subparagraph 9 

of the Act on copyright and related laws audiovisual works, including 

films, are subject to copyright, hence it is an open category. It is 

questionable whether one could use this term referring to the whole 

multimedia work, ipso facto computer games.  

J. Błeszy�ski claims that the most essential criterion distinguishing 

multimedia works is the application of filmic technique or audiovisual 

convention while creating multimedia works. It means creation of work 

based on a script, including action and plot expressed via video and audio 

carriers.
39

 Most of computer games would comply with the criteria. In 

turn, A. Wojciechowska assigns computer games to a group of 

audiovisual works, due to the movement criterion, which may also 

include images secondary set in motion – by a player by means of 

a computer program
40

. Supporters of qualifying games as audiovisual 

works emphasise similarities in the construction of these works, 

manifesting itself in a deep integration of individual components
41

.  

One should also consider the nature of audiovisual works regime, 

regulated in Articles 69 – 73 the Act on copyright and related laws. 

Regulations with Article 69 (mentioning audiovisual work co-authors) 

and Article 70 of the Act on copyright and related laws are particularly 

significant. As far as Article 70 paragraph 1 is concerned, there is the 

presumption that a producer of an audiovisual work by force of a contract 

to create the work or contract to use an existing work, acquires exclusive 

copyright to exploit the works within an audiovisual work as a whole. 

This issue is addressed to some extent in a model of computer games 

creation, where individuals of various professions are involved, as well 

as subcontractors, and the creation process itself is organised and 

supervised by a producer.  

Nonetheless, computer games qualification as audiovisual works 

should be rejected, due to practical reasons. It does not take into account 

the relevance of a computer program, being the 'engine' of a game in 

a creation and development process. Such classification, as in a case of 

unnamed works, would allow for non-special use of computer program 

                                                 
39
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regime, including regulations concerning exclusions of permitted 

personal use or decompile.  

I. Matusiak shares a similar opinion, but due to other reasons – he 

claims that because of games interactivity 'a participant's role is dominant 

over visual sphere'.
42

 The author of the paper does not subscribe to this 

point of view. As it was pointed out, images displayed on the monitor 

screen meet the criterion of 'images series causing impression of 

movement'. The interactivity of computer games has its boundaries 

precisely in an audiovisual layer developed earlier by creators, hence it 

cannot be 'dominated' by a player.  

Similarly to the programming part, there is a possibility of applying 

a special audiovisual works regime for a graphical layer of computer 

games. Moreover, this point of view is shared by already described case 

law and American and German doctrine, as well as by the representatives 

of Polish doctrine.
43

9. A computer game as a comprehensive multimedia work 

Bearing in mind what was said above, it seems clear that none of the 

proposed solutions of computer games qualifications as a whole is 

relevant. However, the classification as unnamed works would have been 

a financial failure of their creators, inter alia, due to regulations 

concerning permitted use.  

Therefore, following the Italian judgement of the Supreme Court of 3 

September 2007 it seems to be the only right solution.
44

 It denotes that 

computer games are fundamentally different from computer programs, as 

they are more complex, and a program is used only to play a game 

content. They also cannot be compared to media, which include movable 

images. Hence, the Court found that comprehensive multimedia works, 

called hybrid, sui generis works
45

 constitute computer games. The 

questions that need to be answered here are: what regulations should be 

applied, considering current law? Are there any legal changes necessary?  

                                                 
42

 Ibidem, p. 217. 
43
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45
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The solution is proposed by J. Barta and R. Markiewicz, however, as 

they admit themselves, it is 'unclear'
46

. If computer games are neither 

a program, nor audiovisual work, to evaluate a subject to whom the 

copyrights belong, in case of employee works, a general regulation of 

Article 12 of the Act on copyright and related laws can be applied. It is 

more beneficial for employees, co-founders, as in case lex specialis of 

Article 74 paragraph 3 of the Act on copyright and related laws there is 

a primary acquisition to the employer. Consequently, the mentioned 

authors reject the application of regulation of Article 72 paragraph 2
1 

of 

the Act on copyright and related laws. Moreover, they allow for 

provisions regulating prohibition of any use, and decompile prohibition 

to the programming part. It is due to admissibility of the same application 

of regulations concerning the protection of audiovisual works and 

computer programs to computer games, in a case of well-founded 

objective of the regulations
47

. It is a proper solution, though in case of 

a court process more likely is the application of adequate lex specialis to 

separate works parts; only when it would be impossible to achieve it, the 

use of a functional interpretation, while defining possible law regimes as 

more adequate ones, will be applied.  

Yet another solution is the inclusion of computer games into 

a directory of works mentioned in the Act on copyright and related and 

application of a special regime or a category of multimedia works, or

stricte computer games. This solution has both its supporters and 

opponents
48

. The apprehension concerning that the subsequent Act on 

copyright and related laws amendments could cause the excessive 

directory extension of intellectual property protected by copyright law, is 

unjustified. This way, copyright law may react to changes resulting from 

technological development. It would also be a clearer solution than the 

one proposed above. However, the solution is unnecessary when 

computer games are substantially similar in structure and in the way of 

creation to existing categories. It would be contrary to the legislator's 

intention
49

. Also in a foreign legislative systems computer games are not 

particularly isolated. Finally, it seems, that it would be a rare situation to 

raise the necessity to employ provisions to a game as a whole – and in 
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 Ibidem. 
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49
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these cases the interpretation described by J. Barta and R. Markiewicz 

can be successfully applied. 

Conclusions 

Due to the diversity of creative efforts, in a vast majority of cases 

computer games may be classified as a work. The American judicature 

may help in defining the subject scope of computer games protection, 

particularly in distinguishing a protected way of expression from 

unprotected concept. Moreover, the analysis of German and American 

judiciary clearly indicates the necessity to employ adequate copyright 

regimes to the individual parts of the work. Hence, the computer program 

regime should be used to a programming layer, and to visual images 

generated by a game – an audiovisual work regime should be applied. In 

case of necessary qualification of a computer game as a whole, the most 

convincing is the view of J. Barta and R. Markiewicz who recognise 

them as comprehensive multimedia works. In such situation, to computer 

games, as a whole, selected provisions concerning specific computer 

programs or audiovisual works should be applied, based on a functional 

interpretation. Accepting the above position, it should be assumed that 

interference of legislator and development of a new category of work is 

unnecessary. 
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