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Summary

The principles of availability of information abouhe state and environmental
protection were regulated in the Convention in Aggfand the Directive no. 2003/4/WE
of the European Parliament and of the Council orbljguaccess to environmental
information and repealing Council Directive 90/3E&C and in the Polish legislation

in the Law of 2008 on environmental informationbliei participation in environment

protection and on environmental impact assessmé&his.authors of the paper showed
the legal status in the range of the availabilitsinpiples of information about the

environmental state and protection aspect in relai@ the public participation in the

protection of environment.
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Introduction

Natural environment is considered to be a commondgadts
condition is very important for the citizens boththeir own country and
in the world due to the potential cross-border ywah movement.
Conditions of public health depend on the environimeuality.
Therefore every citizen has the right to accesthéoinformation about
the environmental status and about protection idesvin order to
improve its resources. Citizens’ rights to thisommhation have been
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constitutionally ensured. It is a duty of State hawities to make it
available as well as to prevent excessive envirarah@ollution.

The statement about access to environmental int@maovers a
broad spectrum of law source. The access to tlenvation is created on
international, European Union and national lév€éhe aim of providing
the public institution the information about enviroental status to the
Polish legal system is ensured by Polish law coersty with European
Community and European Union legislation about memrnental
protection including (a) all foundations and act@sstreaties, their
international changing agreements (primary legwmtaf (b) regulations
based on them issued by European Community bodiesoifdary
legislation), (¢) Community and European Union tin&ional
agreements, (d) European Court of Justice and ToertCof First
Instance and (e) declarations and resolutions #isasdf) general rules
of community las.

The basic legal act defining access to environnhe@nfarmation
rules at international level is Aarhus Conventitirdeals with access to
the information, public participation in decisionaking and access to
justice in matters relating the environnentritten 25th June 1998.
Convention preamble includes the needs of protectgaving and
enhancing environmental status, providing enviromaesustainability
and appropriate environmental protection which gseatial for human
success and basic human rights including rightv® &s such. Citizens
therefore, in order to be able to defend this ragid meet this obligation,
must have the access to the information, shouldbbe to participate in
decision-making and have an access to judiciabsy$h matters relating
to the environment. Easier access to this inforomatand society's
participation in decision-making can help to improwdecisions’
implementation as well as to increase public awesgrf environmental
problems. Society should be aware of the procedardscision-making
about environmental matters, should have a randooesa to these

M. Nyka, Access to the information about the environmentttie system of
environmental lawfin:] System issues of environmental law, P. Korzenigwskl.),
£6dz 2015, p. 175.

2 J. Jendréka, Institution "Notification of the public" in the Iig of the requirements of
Community lawfin:] Environmental protection law and criminal lawyroctaw 2008,
p. 119.

# Journal of Laws no 78, item 706.
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procedures and know how to use tflein European Union legislation
access to environmental information is regulatedebsopean Parliament
and Council Directive no 2003/4/EC regarding pubbccess to
environmental information and repealing Council dotive
90/313/EEC. Increased public access to environmental infoomaand
distributing such information in Directive have ampact on
enhancement of ecological awareness, exchangingsviesely, more
effective  society’s participation in decision-maiin regarding
environment and finally improvement its status. & of this Directive
is to (a) guarantee the rights to the informatitowd the environment
which are at public authorities’ disposal or whente intended for these
bodies and determine basic condition and practicangements for this
right implementation and (b) ensuring that infonmat about the
environment will be automatically and gradually ialde and
distributed among society in order to reach the eafdpossible
dissemination and disclosure about environment gmswciety. ICT
communication and/or electronic technologies shobil aimed to
achieve these goals. Therefore the provisionseoDinective provide the
right for access to the information about the emwinent which is at
public authorities’ disposal or which is intendent these bodies as well
as the removal of the defects concerning pracigadlication of the
existing provisions and the adjustment of the newformation
technologie$

The right of the access to the information aboet ¢nhvironmental
status and its protection information is guarant@edall citizens under
the article 74 paragraph 3 of the Constitutionhef Republic of Polarid
It should be noticed that there are some doubtkandoctrine whether
the right to the information about the environmandl its status is a part
of right to public information, or is it a constitonally protected separate

* See more: J. Jendi@, W. RadeckiConvention on access to the information, public
participation in decision-making and access to ifestin environmental matters with
commentaryWroctaw 1999, p. 75.

® Journal of Laws UE no 41 dated 14.2.2003, pp. 26-3

® See more: J. Ciechanowicz-McLeanternational environmental protection law
Warszawa 2001, p. 189; Z. BukowskKinvironmental protection law of the European
Union, Warszawa 2007, p. 46.

" The Act of April 2, 1997 - Constitution of the Répic of Poland (Journal of Laws of
1997, No. 78, item 483, as amended).
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law®. Nevertheless this right has been constitutionglharanteed for
every citizen. B. Banaszak claims that the righinformation included
in the article 74 paragraph 3 contains the elemiaiisare related to the
environment only; It is believed that the right to this informatienone
of the fundamental and consequently one of the mogiortant
instrument of environmental lawhis instrument acts as a social factor
where society and citizens have an impact on detisiaking by
relevant authorities which as a result more or lestuence the
environment’. The scope, principles and access mode to theniafion
about the environment have been specified in thieoR8 October 2008
about sharing information connected with the emmment and its
protection, public participation in the environmantprotection and
assessment impact on the environmientvhich provisions are the
implementation of the previously implemented memd European
Union legal regulations in this area.

Access to the information about environment is @lpgelated to
public participation in the environmental proteatiolrhat is why it is
very important to inform the public properly in acdance with
administrative procedures what allows to parti@pat the process of
implementation of various projects, especially thasat may have a
negative impact on the environment. The subjedhefanalysis in this
article is the principles of providing informati@bout the environment
status in relation to public participation in emrimental protection. The
article was based on the subject literature armlyisasic legal acts,
jurisprudences and data obtained from the Pubfarimation Bulletin of
the City of Olsztyn and the Public Information Batih of the Municipal
Office in Nysa.

8 B. RakoczyAct on sharing information about the environment as protection,
public participation in environmental protection @n environmental impact
assessments. Commgitarszawa 2010, p. 17.

° B. BanaszakConstitution of the Republic of Poland, Commé&tiarszawa 2008, pp.
377-378.

193, Jendréka, M. Bar, Z, BukowskiAccess to the information about the environment
and its protectionPozna-Wroctaw 2007, p. 11; M. GorskAccess to environmental
information, "Municipal review'2009, no 2(209), 26-27.

' Journal of Law from 2017, item 1405, 1566.
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1. The forms and scope of disclosure the information out the
environment

The rules and the mode of sharing information abohe
environment and its protection are regulated byptovisions of art. 4
and art. 8 - 28 of the act about access to infoomagbout the
environment and its protection, public participation environmental
protection and environmental impact assessments #008. According
to art. 4 of this aceveryone has the right to the information about the
environment and its protection under the conditi@n$ down in the act.
This right is therefore consider as one of the dagjhts of the entity
related to the environment and its protecfiorOn the other hand
according to the art.8 of this gotiblic authorities have been obliged to
provide information which they have or which they Wwave, in range of
which not affect legislative and judicial activibf courts and tribunals
for desideratum made by every citizen. Governmattiaities have also
been obliged to provide guidance and necessargtasse in obtaining
the information.

Information for citizens upon request is data retato the states of
the environmental elements, i.e. water, air, lamdnerals, climate,
landscape, natural areas, swamps, coastal and emargas, plants,
animals, fungi and parts of biodiversity, emissiafigadioactive waste,
pollution influencing on future environmental cotains, any existing
reports on the implementation of environmental lamalysis of the
funds used in the application of environmental gecton and taking
actions that may affect environmental elementsa aet health status,
safety, living conditions and people, the statecoltural objects and
buildings in terms of their influence on the stat#senvironmental
elements (art 9 of environmental impact assessment)

Disclosure of the information about the environmeaty take place
at the individual request of the interested partigyopublic dissemination
of information which is connected with the possipilof public
participation in the environmental protection. Disure of the
information postulated by the citizens may takesebal, written, visual,
audible, electronic or any other required form. HEpplication should

12.3. Ciechanowicz-McLean (edJhe lexicon of environmental protectioarszawa
2009 p. 269; see also B. Wierzbowski, B. Rakodgyironmental protection law,
Basic issuesissue 5, Warszawa 2012.
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specify the applicant's data for disclosure of itfermation about the
environmental status and protection, indicating thstitution which
discloses the data and presenting this entity@lsice information of fact
or legal interest demanded by the applicant. Thavipions of the
environmental impact assessment law also requer@ppointment of the
persons responsible for providing information abitn@ environment in
public administration offices. This means that$pecification relating to
obligation of disclosure of this information wiliel with every public
administration authority, with a specific personaogroup who will be
responsible, solely or apart from other duties,ifioplementation of the
obligations related to the environmental informatfo The information
disclosure, by the government authorities, takescepl without
unnecessary delay, within a period not exceeding month from the
date of application submitting. Due to the consatke complexity of the
case, this deadline may be prolonged for anothemttmbut may not
exceed a period of two months in tdtalTo prolong this deadline, if
necessary, the authority must inform the applicambut the need to
extend the statutory deadline in writing as welliradicate the specific
date by which this information will be availablé.should also be noted
that in emergency situation, the information isikade on the submitted
day. Disclosure of the information about environtaénstatus and
protection takes place in the manner and form §pdcby applicant in
submitted application. When there is a lack of oppoty in disclosure
of the information by use of technical means, gorent authorities are
obliged (within 14 days from the submitted date)nform the applicant,
in writing, about no possibility to provide the amfmation in accordance
with the method indicated by applicant in the subediapplication. The
authorities should also indicate the method andanfaf a possible
answer. If the applicant does not submit infornmat@bout chosen
manner or form for disclosure of the requestedrmétgion within 14
days, in a written notification, the government hauities decide to
refuse to provide information for the requestedcdat

Documents’ directive, including information abobetenvironment
and its protection, are also promulgate at theipublailable lists. The

13'M. Micinska Public participation in environmental protectioadministrative and
legal instrumentsTorua 2011, p. 116.

14 Art. 35 of the Act of 14 June 1960 - Code of Adisirative Procedure (Journal of
Laws of 2017, item 1257).
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lists include following data: negative decisiongaeling information

sharing, draft documents of country planning cohgeglicies, strategies
and programs in the field of industry and energyprmation about

retreat strategic environmental impact assessmeamitonmental impact
forecasts, applications for a decision, and als@isdes about
environmental status. The data available in pulidis is shared within
14 days from the documents creation containingirtfi@mation about

the environment and its protection, or within 14yslafrom their

submission to appropriate public authorities. Thwblic authorities are
required to keep widely available data lists. Rubloadly available data
list including data reports of actions undertakentlee environment and
also post-implemented analysis are administereguiylic authorities

competent to conduct proceedings in these mafteese lists are kept in
electronic form which are subject to disclosureéha Public Information
Bulletin (BIP). The layout and content of widelya#iable lists have been
specified in the Regulation of the Minister of tRa@vironment of 22

September 2010 relating to the draft, content agut of widely

available data sheet about documents containirggnr&tion relating to
the environment and its protection

2. Denial of access to information

The Act regarding disclosure of the information watbothe
environment and its protection, public participation environmental
protection and environmental impact assessments 2008, in its
second subchapter of the second chapter, providiesal cases to
disclosure of the information about the environmefhe standards
included in this act, regulating this issue in e of statutory, have
formal condition of the legality of such restrigi®)’. In case the
indispensability is of the substantive conditiaihgy have been classified
as obligatory reasons for refusing to disclosur¢hefinformation about
the environment and its protection as well as opitioreasons for
refusing to provide the requested information. Ruladministration

%Journal of Laws from 2010, No 186, item 1249.

6 M. Gorski, Providing information about the environment and fisotection.

Obligatory refusal, "Municipal Revie\@009, no 4(211), 20-21; M. Nyk&gccess to the
information about the environment in the systememfironmental lawfin:] System
issues of environmental la®w. Korzeniewski, £6£12015, p. 189.
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bodies do not provide this information in case rthdisclosure could
violate: (a) data protection which is guaranteedhim regulations about
classified information protection (b) matters cacerby judicial,
criminal, disciplinary proceedings, (c) cases ie ffeld of intellectual
property rights, referred to the Act on CopyrightiaRelated Rights and
the Act on Industrial Property Law (d) personaladabncerning third
parties in case when the disclosure of such datddcwiolate the
provisions of the Act on the Protection of Persddaia, (e) protection of
information, documents or data provided by thirdtipa which have not
been obliged to disclosure them in case they peothém voluntarily or
do not raise any objections regarding their disgles(f) the environment
status, particularly, the disclosure of the infotiora about refuge or
plants, animals, fungi covered by species protacti@) commercial
value information protection, in particular techmgical data provided by
third parties which is business confidential, irsedhe parties submit
their request for exemption from the provision miormation that could
cause a deterioration of their competitivenesslipwafety and (h) state
defense and security (art. 16 point 1 of the emwirental impact
assessment).

The most common reasons for refusing to providermétion about
the environment and its protection are informatidnich would require
the delivery of new documents, data being in theparation process,
providing data or documents submitted for intew@hmunication. It is
obviously impossible to implement as the applicatifor their
availability is too general in its wording. Publ@ministration bodies
could not refuse to provide the information for extlieasons than those
indicated above. The legislator in art.

18 of the environmental impact assessment law alisd the group
of sensitive information, i.e. the quantities aggets of dusts or gases
entering the air space and the place of their dutcton; the status,
composition and quantity of sewage entering theekgabr the ground
and the point of their entry; the type and quarditgenerated wastes and
the place of their production; the level of the swoiand the
electromagnetic emission. The listed data are fieghlias exception to
the exceptions in the parts of obligatory reasamsréfusing to provide
the information about the environm&htAccording to art. 18 of the

7 |bidem, p. 191.
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environmental impact assessment, regardless of etteeptions of
information classification until refusal to provideis information they
are subject to disclosure.

Public authorities may also refuse to provide infation about the
environment and its protection in a situation wheigclosure of such
data could negatively effect on certain interegisdtection and the
secrets contained in théfnDenial of access to this information is only
permitted by an administrative decision requiring appropriate
justification from which an appeal is availablet(&5 of environmental
impact assessment). Dealing with complaint takeseplwithin 30 days
of receipt. Public authorities are obliged to submiresponse to the
complaint together with the case files to the commpereview body
within 15 days. If it is necessary to compile datad documents
regarding the requested information, public autiexirefuse to provide
information about the state of the environment aredobliged to indicate
the name of competent entity as well as expectad for preparing the
documentation. In case the examination of an agipdic access to the
information is not held by the relevant public aarthes those authorities
shall, without delays and not later than withindalys from the date of
receipts, indicate appropriate entity to provide taquested information
and inform the applicant of the transfer requesptmperties. If it is not
possible to determine the appropriate entity of lipuhuthority, the
application for access to the information aboutehgironment shall be
returned to the applicant. If the proposal is taeneyal, the public
authorities call on the applicant to supplemensé¢hdeficiencies within
14 days from the date of the application receipt. the implementation
by the authorities of the public administrationkeagrom the scope of
sharing the information about the environment, pliepose for which
this information is to be disclosed is also amtawal In fact the
authorities can't even demand disclosure of thjsailve'®.

18 |bidem, p. 190.
193, Jendréka, The Act - Environmental Protection Law, Commentsivyoctaw 2001,
p. 149.
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3. The charges for sharing information about the state and
protection of the environment

According to art. 27 of the environmental impacessment, sharing
the disclosed information given in public list bdsen searching and
browsing documents at the premises of the publibaaities is free of
charge. For found and processed information irfah@ indicated in the
request as well as for copies of the data, docusreamd their transfer, the
public authorities enforce the costs which are adex to incurred
expenditures. Charges collected by the governmaeairhirastration
constitute income of the state budget and expemdincurred by self-
government bodies make up the revenue derived égethunits. If the
applicant applies for the information, the amoumtcbarge will be
determined by relevant activities carried out by dompetent authority.
The amount of the charge taken by public admirtismabodies for
dissemination of the information about the envirenitrand its protection
is presented in Table 1, prepared on the basisrof 22 of the
environmental impact assessment.

Table 1. The charge for sharing information about he environment and its
protection

Upper unit rates for sharing information about the environment and its
protection (art. 27)
10 PLN - search for up to ten documents,

for searching the information all above this number the charge increases
by 1 PLN for each next document

for transforming to information

to a form indicated in the application 3 PLN for each data storage media

for copying documents or data 0.60 PLN per page of black and white

. copy
in 210x297 mm (A4) format 6 PLN per page of color copy

payment for delivery of a given type and
category in accordance with the rates of
the designated operator, i.e. Polish Post,
increased by not more than 4 PLN pef
copy or information printout or photocopy

not more than10 PLN for a copy of
documents or data on storage media
carrier provided by the entity requesting
information

for sending copies of documents or
information by post

Source: Art. 27 of environmental impact assessment.
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4. Society’s participation in the environmental protedion

Society’s participation is an important element thre decision-
making process relating with the projects impleraBoh which
negatively influence environmental resources. #uees democratization
of this process and implementation of the enviromadaw principle$’.
Adequate to the right of society’s participation time environmental
protection every citizen has the guaranteed oppiytuto submit
comments and requests in the ongoing proceedirgpsrirgy society’s
participation. Administrative authorities, that are competent dsue a
decision or appropriate for the preparation of ddaicuments, guarantee
the possibility of society’s participation beforeet decision is issued,
amended and before the acquisition or modificatibthese documents.
According to art. 29 of the environmental impactessment proper
authorities to issue the decision, without any ylddafore issuing and
changing the decision requiring society’s partitgoa publish
information about: (a) accession to procedure theuchent in question,
(b) initiation of proceedings in the decision toibsued, (c) the authority
competent to issue decisions, opinions and coraluahgements, (d) the
manner and place of submitting applications and rents within a
period of at least 30 days and about the authodtypetent to deal with
them and also (e) date and place of administrdteaxing. Applications
and comments to the protocol may be submitted itingror orally as
well as via electronic communication without thdigédtion to provide
them with a qualified electronic signature. Regsieahd comments
submitted after the deadline are left without exation. Therefore, the
body responsible for developing the draft documetich requires
society’s participation is obliged to announce thisrmation without
undue delay. This information includes the data arémg the
document’s formulation with its subject, the podgip to read the
necessary documentation connected with the casepdhsibilities and
place of submitting comments and requests withind@@s as well as
indication the competent authority to consideiThe appropriate public

% See more: B. Wiszniewska, J. A. Farr, J. JedidroProceedings regarding
environmental impact assessment of planned projédisistry of the Environment
Warszawa 2002. p. 14.

A. Ciechelska,impact assessments as a tool for achieving sudindevelopment
Biatystok 2009, pp. 48-49.
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authority leaves without consideration all the mesfa and comments
submitted after the expiry of the 30-day period. Axample of a
decision-making process requiring society’'s pagaton is

environmental impact assessments preceding. Thainebt decisions
connected with the environmental conditions forjgets can always
have a significant impact on the environmentn 2014-2016 there was
an increase in the number of applications for rsgwa decision on the
environmental conditions at the City Hall of Olgztyrom 13 to 26

(Table 2). It may suggest that the business agtiint this region

increases.

Table 2. Decisions about the environmental conditits in 2014-2016

Applications for a decision about
the environmental conditions

Number of the applications
submitted

Year 2014 | Year 2015| Year 2016

13 19 32

Number of the applications refused 0 0 0

Source: Public Information Bulletin of City Hall @lsztyn— Environment Department.

Analyzing the number of applications submitted B02-2013 for
providing the information about the environmentahditions in the City
Hall in Nysa, an upward trend was also noted (Ta)lelt shows an
increase in public awareness interest related ¢oirtiplementation of
projects with a significant impact on the enviromti@ the municipality.

Applications for access to

. . ) 2009 | 2010| 2011 2012 2013
environmental information

Received 0 1 0 1 7
Refused 0 0 0 0 0
The total value of collected charges 0 0 0 0 0

Source: Public Information Bulletin of City Hall Mysa.

2L See also: E. dbek E.,Assessment of environmental impact and protectiomaters
against pollution, "Legal and constitutional stusli€012, no 18, pp. 173-185.
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In order to guarantee society’s participation i tnvironmental
protection, it is important to inform about the mt&d investment
properly and according to the principles mentiomédve. Due to the
decision of the Supreme Administrative Court in ¥éav in 200,
preceded by verdict of the Provincial Administrat@ourt in Warsaw in
2008 on the fact of the term restoration for the inveso appeal from
the decision of the Voivode determining the envin@mtal conditions for
the planned highway construction project, the Smgréddministrative
Court in Warsaw, in the judgment of 7 July in 20f8ed that the court’s
opinion should not be understood as the statutoty of the authority to
publish the information in a manner customarily @ed in a given area
(e.g. through a notice on the bulletin board nexa firehouse or church)
and through the announcement at the proper oféag ©n its bulletin
board). On the other hand, the Supreme Adminiseatiourt in Warsaw
in the judgment of 18 December 26f7ncluding the cancellation of the
Local Government Appeals Board decision, determitedlocation of
the investments for the public. The investmentsuthe the construction
of collectors for sewage transfer. The Supreme Adbtrative Court
ruled that it is the authority’'s choice to seleaicls a way of
announcement method which ensures that the notiptaoned venture
will be made effectively. There are no legislatiwbstacles to use all
forms of publication. The above presented judi@tamd characterized
facts show that in accordance with art. 3 par. ibtghl of environmental
impact assessment, it is necessary to apply alviys of making public
information listed in the regulation. The exceptican only be made
when the competent authority is located in a d#f¢érmunicipality than
the competent municipality due to the subject nmatfdhe proceedings,
when the act introduces there an additional remerdg for press
announcement or by customary in towns or citiep@rdor the subject
of the proceedings. The omission of providing amhoaincing the
information in the Public Information Bulletin dfi¢ competent authority
may have a negative impact on the proceedings andaause that the

22 Judgment of the Supreme Administrative Court irr§sie of 7 July 2009, Ref. Act I
OSK 1120/08.

% Judgment of the Provincial Administrative CourtWarsaw of 16 April 2008, Ref.
act IV SA / Wa 288/08.

24 Judgment of the Supreme Administrative Court inr§slev in its judgment of 18
December 2007 (Ref. Act Il OSK 1653-1606).
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issued decision could be revoked in the futureait be claimed, on the
basis of the given juridical example, that the atittes should use all the
possible announcement methods required in thedbathe case. It is
according to the interpretation of provisions relgtto the society's
participation guaranty in the proceedings aboutetironmental impact
assessme

Conclusions

The right of the access to the information is ohéhe fundamental
constitutional law that has been provided to anviddal operating in a
democratic rule of law. This right is characterizgdspecific disclosure
and transparency. Public authorities are obligeg@rtwvide information
requested by the citizens in case of demand foesscto this data.
Access to the environmental information in Européhlmon law has a
profound impact on member states' national lawslagigg these issues.
The Aarhus Convention is currently the best-recogphiand widely used
act of international law providing access to theviemmental
information. The right of access to the informatadrout the environment
is therefore one of the fundamental principlesha énvironmental law.
Unquestionably the right of access to the infororatiabout the
environment and its protection makes it possibleniplement certain
rights which are held by the individual. Accesstle information is
associated with the possibility of ensuring theietyts participation in
the environmental protection. Based on the citatissical data, it can be
concluded that the activity of the society in thrga is increasing that is
indicated by the increase in applications for asaesthe information
about the environment and their positive resolubgrcompetent public
authorities. However, to guarantee society’s p@iton it is necessary
to respect the rules of access to public infornmatiabout the
environmental status and protection as well asr@drprojects that may
have a negative impact on the environment thatt asgas mentioned
above, is not always fully fulfilled. It is necesgao use all means of

% M. Makowski, Legal analysis of decisions of the Supreme Admarige Court in
relation to judgments of voivodship administratoaurts in the field of environmental
impact assessments in cases initiated after 28 2006. The range of environmental
impacts of undertakings. Public participation. Piding information to the publi¢'
issue 1, Warszawa 2011, p. 64.
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publicizing the required information in order to agantee society’s
participation in proceedings, especially regardihg environmental
impact assessments of the most onerous projectgete participation

ensures democratization of the decision-making gg®as well as the
implementation of the objectives of sustainable ellggment and

environmental protection principles.
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