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Summary

The paper undertakes an analysis of an employénandial liability for damages
caused by an employee to athird party. The autmesents controversies which
appeared in this field of law in the doctrine andlicature. An attempt was made to
determine the basis and regulations that triggex lilability of the employer. The paper
presents how the regime of liability changes dependn whether the employer and the
victim were or were not in any relationship of gialiion before the damage occurred.
However, the main purpose of the paper is to farus situation in which the victim,
called the third party, is also an employee of ¢éingployer. The contemporary literature
emphasizes the fact that the employer is incregsibgrdened with the risk of paying
compensation due to employment relationship wighvilatim. In practice, it is pointed
out that the risk determines the extent of the eygplks compensation liability for
damages. The aim of the paper is to analyze thetiped significance of this risk in the
scope of the employer's liability.
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Introduction

There is no doubt that the Labor Law contains eofosolutions
protecting an employee as the weaker party of arpleement
relationship. This assumption also applies to anpleyee’s
compensation liability for a damage caused to @tparty during the
employment relationship. According to Article 12018of the Labour
Code! when an employee causes a damage to a third perfgrming
their duties, the employer is obliged to repair tla@nage. Furthermore,
by virtue of 82 of this article, an employee, whaused the damage,

“Marek Jasion MA, PhD student at the Jagielloniaiversity.
! Journal of laws of 2016, item 1666.
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bears legal liability to the employer who repaited damage, according
to provisions of Section V Chapter | of the LabQade.

The above provision is controversial. Firstly sitdisputed whether it
refers only to an unintentional damage, or whettier legal rule
described in this provision also applies when tlepetrator acted
intentionally. Secondly, one can pose a questioatvidgal procedures
can be applied and what is the scope of the empsolability when an
employee causes a damage to a third party. Somesergatives of the
doctrine indicate that this concept is ambiguousorddver, they
emphasize that other legal procedures are apptiethé employer's
liability when the aggrieved party is an employeghwwhom the
employer, before the damage took place, had beenr@hationship of
obligation, whereas other procedures are appliedenwhsuch
a relationship had not existed. In the first cdle, grounds for liability
should be based on the provisiongwfcontractoin the second one ek
delicto.

The analysis of this issue leads to a statementthigaemployer’'s
liability to financial compensation may be diffetemhen the victim is
also an employee employed by the employer . In sushuation the
liability is determined by a compensation risk whi@xistence is more
and more stressed in the doctrine.

Some doubts appear, however, whether a damage dcanisthe
process of performing an employee's duties residtsobligatory
exclusion from the employer's liabilityPrima facie it seems so.
However, such an opinion did not gain full approvbiepresentatives of
the doctrine.

1. Personal risk as the basis of an employer's liabili for damages
caused by an employee to a third party

Personal risk is one of the risks that an employest take into
consideration. It is associated with proper sebectiof staff. B.
Cwiertniak noted that an employer, having spec#igdl institutions, can
use them to check upon an employee's suitabilitywfork’. For this
reason, it is the employer who bears all conseqeeffior the wrong
selection of employeds Therefore, aclaim that an employee is

2B. M. Cwiertniak, [in:] K. W. Baran (ed.),abor Law,Warsaw 2010, p. 137
% Compare. L. Florek,abor Law Warsaw 2011, p. 50.
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unsuitable during the work process does not enditieemployer to an
arbitrary, immediate termination of the employmeealkationship with
them. To some extent, this risk is also associatiédl an obligation to
tolerate an employee whose services are not béaefiche employér

One of the aspects of the risk is that the empliayeiso liable for
damages resulting from the actions of subordinatpl@yees. Non—
culpable mistakes of employees committed due to tiedplessness or
absence of proper preparation and training, arelusixely the
responsibility of the employ®r These are the so called ‘errors of the
hand or the eyé&’ The literature emphasizes that the risk in qoasis
not limited solely to an unintentional damage cdusg an employee. J.
Stelina stresses that in some cases this risk @scerns results of
actions causing a damage to an emplyee

2. The impact of intentional and unintentional fault of a perpetrator
employee on the scope of their liability for damage

Article 120 of the Labour Code includes one of thest important
provisions dealing with the personal risk. This yismn has been
effective since the entry into force of the Lab@dé on January 1, 1975.
Previously, the liability of an employing entityrfdamages caused by
their employee to the third person was regulatéelysby the provisions
of the Civil Codé Under the terms of §1 of this article only the
employer is obliged to repair the damage if oneéhef employees while
performing their duties inflicted a damage to adlperson. The above
provision does not constitute an independent basidiability. It only
indicates an entity passively authorized to bedilicy™.

* B.M. Cwiertniak,op. cit.,s. 137.

® Ibidem

® See. e.g. Z. Kubot, [in:] Z. Kubot, T. Kuawki, Z. Masternak, H. Szurgaczabour
Law. Outline of the lectureNarsaw 2010, p. 78; T. Liszdzabour Law Warsaw 2012,
p. 97; A. M.Swiatkowski, Polish Labour LawWarsaw 2003, p. 61.

" T. Liszcz,op. cit.,s. 97.

8. Stelina [in:] J. Stelina (edabor Law Warsaw 2013, p. 10.

° D. Skupia, Rules of civil liability for damages caused by employer to the third
party (in :) Z. Hajna, D. Skupie (ed.), Problems of civil liability in France and in
Poland,t6dz 2016, p. 169.

19 Judgment of Supreme Court of March 25, 1987, 1148/87, LEX No. 8817.
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The legal norm resulting from this provision is idegd to protect
the employee against unfavourable consequencesrfarming work on
the employer's behalf. Therefore, the employeeotsdirectly liable to
the victim. On the basis of provisions of the Labbaw the employee is
only liable to the employer who had already mad#itrgion for the
damage. This peculiar ‘labour immunit}y however, is not absolute. In
practice, one can imagine situations in which ihariunity’ is waived.
In the opinion of the Supreme Court, the immungyniot applicable
when, due to the bankruptcy of the employer, thterprise is unable to
pay the victim a due diligence. In this case, thgrieved worker is
entitled to seek compensation directly from thepperator?.

In the light of the subject matter undertaken ie fraper, certain
doubts arose with respect to the provision, nam#lgther it refers both
to unintentional damage and to a deliberate adhefperpetrator. The
judicature shares the opinion that it may be applaly when the
damage was caused by an unintentional®’a8ome supporters of the
doctrine are in favour of the opinion trde lege ferendaf the analyzed
provision should be given such awording that sefenly to such
situations”.

According to K. Jskowski and E. Maniewska, when the damage is
caused intentionally, the employer is not the osmyity obliged to its
restitutiot>. The judicature stresses that in such a situatibe
perpetrator of the damage is liable to the victim general bases
regardless of the company’s liabifity In the opinion of the author such
interpretation is justifiable. The foundations bétemployer's liability, in
this regard, are based on the assumption thatntipéoger is responsible
for the entire enterpridé According to B. Wagner, the employer is liable
for a damage caused intentionally by an employeettord party and the
obligation to compensate for the damage is groummlége provisions of

Yyes T. Liszczpp. cit, s. 323

12 Judgment the Supreme Court of 11 April 2008,3K3%18/07, LEX No. 496844

13 Compare. SN resolution (7) of 12.6.1976, Il CZP6 OSNCP 1977, No. 4 item 61;
Judgment of Supreme Court of 28 August 1980, IV2BR/80, LEX No. 12675.

1 D. Skupie, op. cit, s. 180.

15 K. Jakowski, E. ManiewskalLabour Code. Commentary, T, Krakéw 20086, p. 424.
See t. PisarczylEmployer's riskWarsaw 2008, p. 331

16 Judgment of Supreme Court of February 2, 201RKIN89/10, LEX No. 811844,

7 See P. Prusinowski, (in :) Z. Goral (e@9ntractual basis of employmemt/arsaw
2012, p. 52
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the Labour Cod¥. D. Key has a different opinion, for a damage edus
intentionally, only the employee—perpetrator shb# liable under
provisions of the Civil Codé. The author of the paper subscribes to the
opinion of B. Wagner. Thus, it should be assumeat ih case of

a deliberate act the perpetrator is not protectgdtie legal norm
resulting from Article 120 of the Labour Code. Netieless, this does
not mean that the employer is released from thegatodbn to pay
compensation in this regard. It is reasonable &intithat the basis for
such an assumption can be found in provisions tsgrpersonal risk
which each employer is burdened with.

Another question should be posed here, whetheretwurse liability
for the damage is governed by the provisions ofouallaw or Civil
Law. T. Liszcz thinks that regardless of whether #tt was intentional
or unintentional, the rules of liability of the jpetrator towards the
employer who made a damage restitution, are destrnib the Labour
Code®. If the damage was caused to a third person umintally, the
employee is liable to the employer up to three rlgntemunerations.
However, should the damage be caused intentiondléy,scope of the
employee’s recourse obligation is governed by Aegti22 of the Labour
Code?, according to which the intent of the perpetratoactions
determines their full liability for the damage.

3. Employer's liability for damages caused by an emplgee to a third
person who is not an employee of the employer

According to Article 120 of the Labour Code thetwitis a third
person. It can be a natural or legal person as agelhnother employee
employed in the same company. Recently, it has begrhasized in the
literature that an essential element in definingguor the employer's
liability is whether the employer had been bondath whe victim by

18 See. B. Wagner, (in :) B. Wagner (edgbour Code. Commentaridaisk 2007, p.
484

¥ D. Klucz, Breach of duties by an employdabor Law Monitor Libraries, Warsaw
2009, p. 54.

20T, Liszcz,op. cit.,s.324.

21’3, Koczur,Axiology of material responsibility of an employ&¢arsaw 2016, p. 21.
See also T. Liszcz, op. cit., Warsaw 2013, p. 3¥2Perdeus, (in ;) K.W. Baran (ed.),
Labour Code. CommentgryWarsaw 2014, p. 811; G. Biea (ed.), Civil Code.
CommentT.1 Obligations, Warsaw 2003, p. 402.
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a relationship of obligation or not, before the @am was causéd If
there had been not such a relationship betweepdtties, the employer's
liability is determined by the tort legal procedsirdn this case, the
employer’s liability should be determined by Aict30 of the Labour
Codé® which describes the liability of the employer féodamage caused
by a subordinate due to their fault (intentional wmintentional) in
performances of tasks entrusted to them. Howet¢hei employer and
the victim had been in such a relationship beftwe damage occurred,
the employer is liable for any damage due to thetrestual legal
procedures. On the basis of this legal regime, rdatg to Article 474 of
the Labour Code, the employer is liable personédly any acts and
omissions of workers whom they entrust performanfdasks$®*.

The above assumption has a significant impact @ dtope of
application of Article 120 of the Labour Code. Aodiog to its content,
the employer is liable if an employee caused a d@nta a third person
during performance of their duties, and not only afchance of
performing of these duties existédThus, the damage must remain in
a normal intra—organizational functional relatioipstvith performances
entrusted to an employee which they undertake @n asis of an
employment relationship as part of performing tasksgside with the
policy of the enterpris8 Thereby, if the link between the damage and
the work processes is broken, and the damage oamlys ‘on the
occasion’ of performing duties, the employaerima facie should be
liable to tort under general rules (Article 415i0é Civil Coded’.

It is necessary to emphasize the fact that theatilee broadly
describes the problem of the connection betweeimtantional behavior
of a perpetrator and a damage caused during thk proccess. It was
agreed that intentional actions of a perpetratemoaremain in casual

% pisarczykpop. cit.,s. 330- 331.

2 Dz. U. 2017, item 459.

% See. e.g. L. Pisarczyk, op. cit., p. 331; T. Lisamp. cit., p. 324; M. Zieleniecki (in :)
J. Stelina (ed.), Op. cit., p. 501. Another opinisi.. Florek. According to this author,
the basis of employer's liability in this area ddobe sought in art. 430 k.c. See. L.
Florek, op. cit., p. 228.

% Judgment of Supreme Court (7) of 19 June 1975RW R/75, LEX No. 12356. Cf.
Judgment of Supreme Court of 29 November 2013, B T/EX No. 1418874.

% yes. W. Perdeus (in :) K.W. Baran (ed.), Op. @it.810. See also the Judgment of the
Supreme Court of February 19, 1976, 1ll PR 21/785P1977/10/68

2" Compare. . Pisarczykp. cit.,s. 330- 331.
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relationship ‘with performance of the employee’siesi?®. According to
this assumption any deliberate act aimed at causidigmage cannot be
gualified as caused during work processes. In gieian of D. Skupié,
work is hardly ever performed with an intentiondediberate damag@

In the opinion of the author of the paper, £. Riggk is right
claiming that breaking the link between the damageé work processes
does not mean that the employer is no longer bedlevith the risk to
compensate for the dama§ein some cases, they may also be liable to
the third party for the damage. In judiciary 1l PR/76, the Supreme
Court expressed an opinion that in the light ofiddet 120 § 1 of the
Labour Code, the employee’s workplace will not lable for damages
caused on its premises by a person remaining With an employment
relationship if the perpetrator caused the damageartother person
during their work processes not only by activigeseeding the scope of
their duties but beyond the scope of company pedoces as wéll.
The author approves of the opinion expressed bytimeme Court that
a damage caused during performing duties excludesapplication of
regulations, expressed in Article 120 of the LabGode, to protect the
perpetrator of a damage. In the opinion of the @uthis does not mean
that the employer's liability is exclud®d Such a statement is also
approved by representatives of the doctrine, wiaincithat intentional
actions of an employee in causing a damage doesxahide liability of
the employer.

The opinion expressed by L. Pisarczyk, that brepakie relationship
between the damage and work processes not alwsyisren excluding
the employer's liability, seems to be reasoned.hSaeituation takes
place only when the employer’s liability is based the content of
Article 430 of the Civil Code, thus, when the damagdone to a person
with whom the employer does not have any relatigmsi obligation.
Breaking the relationship with work results in ardissal of the
employer from the obligation to bear liability senaghe liability is

2 |bid., Pp. 330.

29 Skupien, op. cit., (in :) Z. Hajna, D. Skupiged.), op. cit., p. 174.

30} . Pisarczykpp. cit.,s. 331.

31 See. Judgment of Supreme Court of February 196 197 PR 21/76, PiZS
1977/10/68.

32 Compare. D. Skupie op. cit., (w:) Z. Hajna, D. Skupie (red.),op. cit.,s. 172; D.
Klucz, op. cit.,s. 54.
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justified only when the employee acts for the beradfthe employer. In
other situations in which the employer had had laionship of
obligation with the aggrieved person before the agenoccurred, he or
she is not released from the liability although tlanage was caused in
the process of performing duties. As a consequetiee,employer is
liable for non—performance or improper performaota duty”.

4. Compensation liability of an employer for a damageaused by an
employee to another employee

If the victim is another employee of the same erygipone can pose
a question about the regime of liability of the déoymg entity. The
literature seems to emphasize more and more tealkal compensation
risk which is a part of a wider risk called a damaisk’®. The author
believes that the risk, in this regard, determities employer's liability
regime. It applies both to intentional and unini@mal actions of the
perpetrator.

The employing entity is obliged to compensate arpleyee for
a damage (in kind and to a person) caused dunmgrla process, even if
the damage was not the employer’s f&ult. Pisarczyk points out that
that risk occurs, in all the cases, when the engloyg liable to
compensate a damage to a victim bearing liabilityisk principle or on
the basis of objective liabilify.

When the employing entity’s liability is based dretrisk principle,
the employer may free himself/herself from the iligb through
demonstrating the existence of exoneration premisésis, only an
action of force majeure, the fault of the victim ttee third person for
whom the employer is not responsible, can free @hgloyer from
liability *”.

This assumption leads to the conclusion that cosgtéen risk, in
this case, is based on the principle describederiterature of Civil Law
as ‘clean risk’®. According to the above principle, liability ofetdebtor

3} . Pisarczykpop. cit.,s. 331.

% Compare. ibidem, 91 and 331. See also L. Flonekein,, p. 50.

¢ . Pisarczykpp. cit.,s. 91.

% Ibidem s.332

" Ibidem,s. 74.

3 A. Rembieliiski, Civil liability for a damage caused by a subordi@Atvarsaw 1971,
p. 42. The principle of "clean risk" was descrittydA. Rembielinski in 1971. It should
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occurs in isolation from the premise of guilt andawfulness’. A proof
as a lack of guilt (exculpation) does not releasenfresponsibilit§. The
only relevant matter is the result in the form & tdamag®. t.
Pisarczyk writes that compensation risk appliesase of an accident at
a work place, occupational disease or in all tregetions in which the
employer's liability cannot be excluded by meanexafulpatiofi*

Some doubts arise when L. Pisarczyk mentions tbenseprinciple
on which compensation risk is based. Accordingisoopinion ‘objective
liability’ can apply in all situations in which themployer is obligated to
pay compensation only due to the fact of occurreatea damage.
However, this liability can be excluded neither asesult of specific
behavior of the victim nor as a result of exterfaattors®. According to
the author, such cases concern mobbing, situatielaged to faulty
termination of the employment contract or not ieguithe work
certificate or issuing it with an inappropriate temf"*.

Thereby, it is liability for results which is sirail to the principle of
‘pure risk’ liability. The term 'objective liabiyt is defined as liability on
arisk basis. In the view of the author of the papge Pisarczyk
mentioning two principles on which compensatiork ris embedded,
does not mean the same risk principle. Such amgssan would lead to
irrational results. It is rather reasonable to assuthat ‘objective
liability’ and ‘risk principle’ are not identicalancepts in this regard. The
argument for such a statement may be the factddstribing objective
liability, the author does not indicate, the sarapgens while describing
the risk rule, any exoneration premises. Therefarejust be assumed
that liability of the employing entity, in this aads absolute.

In the above scope the assumption that an objedidaglity is
a liability on a risk basis without a possibility/leeing released from it by
showing exoneration reasons, one must draw attetdicdArticle 430 of

be noted, however, that even today the doctrinemsadhe existence of this principle.
See. J. Kamicka-SulikowskaThe principles of tort liability in the light of metrends
in Polish legislationWarsaw 2011, p. 163.

%9 7. BanaszczykResponsibility for damages caused in the exerdigiblic authority
Warsaw 2015, p. 28.

“0'M. Kalinski, Damage on property and its repaivarsaw 2014, p. 123.

41 7. Banaszczykop. cit, s. 28.

“2} . Pisarczykpp. cit, s. 347.

3 |bidem, p.74

4 Ibidem, p.347-348
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the Labour Code. Firstly, it is liability for theesult. Secondly, it is an
absolute liability because there is no possiboityreeing oneself within
Civil Law provision$”.

However, it cannot be forgotten that accordinghte literal wording
of this article the superior is liable for the dajeacaused by
a subordinate only when the damage occurs in cdionecowith
performance of tasks entrusted to them, and nogaidth theni®. Thus,
breaking the relationship with work would resultngarly to a situation
in which the entity is not related to a relatioqsbf obligation with the
employer, in freeing the employer from liabilityrfthe damage caused to
an employee. It is not possible to forget the thett there is a bilateral
relationship between the victim employee and theleyer, namely the
employment relationship. If this relationship dasst exist, a damage
would not generally occur. In provisions describic@mpensation risk,
similarly to provision of Article 430 of the Labo@ode, the employing
entity's liability is not limited only to damageaused by an employed
entity during performance of activities entrusteditem.

The notion ‘work process’ accepted in the doctimehe basis for
this assumption. The literature emphasizes thansage caused during
work process is not only adamage that is direathated to
a performance of duties entrusted to aworker bg #mployee.
A compensation risk also exists when the damageaissed only in
a loose relationship with the work processes umndeds as direct
execution of tasks entrusted, as well as when éneade is caused along
with performing those processes (e.g. mobbing serifnination}’. The
foundation underlying such an assumption is thatetmployer is obliged
to organize work processes and monitor their pragercution. The
employer also bears consequences for faulty orgtoiz of those
processes.

The above difference does not have a major impadhe scope of
the civilian risk principle in Labour Law. This due to the specifics of
this branch of law. The doctrine emphasizes thiatspecificity justifies

%5 See. F. Bfachuta, W. Bryl, S. Buczkowski, R. Ceaki and othersCivil Code.
CommentaryWarsaw, 1972, p. 1049. See JzKicka-Sulikowska, op. cit., p. 163.

6 Compare. Judgment of Supreme Court of Decemhetd%, | CR 444/77, LEX No.
1671968.

*" Compare. t. Pisarczykp. cit.,s. 333.

“8 |bidem, p.290
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the application of solutions different from thosdopted in the law of
obligation4®. Judicature approves of an extension of the meanin
Article 430 of the Labour Code in the area of ergplts liability.
Gdaisk Court of Appeal stated thabmpensation claims related to
mobbing (...) should be claimed by an employee fsalp an employer
who employs the victim of mobbing. The legal b&misan employer's
liability for a damage caused by actions of anotketployee is Article
430 of the Labour Code describing liability of gpsuor for a damage
caused to another person by a subordinate in agperdnce of activities
entrusted to thePl According to the above thesis, the employerablé
for mobbing on the basis of tort—risk principle eegsed in Article 430
of the Labour Code, only if this pathological pheremon would occur in
the course of performing official duties. Mobbintyvays exists along
with work processes and is understood as direébeance of entrusted
duties beingessentialia negotiof an employment relationship. Thus, it
would be impossible to base a compensation riskhenprinciple of
liability expressed in Article 430 of the Labour d& Moreover, an
implementation of the legal norm resulting fromsthirticle and making
the employer liable for mobbing in the subject miat$ possible only as
a result of broadening the interpretation of AgidB0 of Labour Law.
Some of the supporters of the doctrine do not agpos the opinion
expressed in judiciary. D. Dorre—Konas states ttha¢ to civilian
principle of guilt, described in Article 415 of theabour Code,
a mobbing perpetrator is the only person liable ifot Whereas, the
employer’s liability based on the principle of rislescribed in Article
430 of the Labour Code, can only take place exopgptly, (...) when

9 |bidem, p. 290

0 Judgment of the Gdak Court of Appeal of February 28, 2014, Ill AP42/LEX
No. 1448508.

*1 D. Dorre-Kolasa [in:] A. Sobczyk (edlabour Code. CommentaryVarsaw 2015,
pp. 487-488. M. Gersdorf and K.a&ka have little different opinion; according to
them an employer bears absolute responsibilitytafdamage, suffered by an employee,
for mobbing even if they do not commit mobbing tlseth and they do not know that a
damage was caused by their employees. See. M. @eeul K. Rczka, Labour Law
in Questions and Answergyarsaw 2009, p. 321. T. Liszcz and J. Semen alie w
about the absolute responsibility of an employethm subject matter. See. L. Liszcz,
Employer's compensation liability towards an empty2, PiZS 1/2009, p. 4; J.
Semenaglaims for mobbing described by the doctrine gndsdiction PiZS 5/2014,
p. 2
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mobbing is caused in performing specific activitesards an employee,
which were entrusted to them by an employer—peajiztr.

The above modification of the liability principldescribed in Article
430 of the Labour Code, is not the only one basedabour Law. The
assumption that liability of an employing entityedto wording of this
article, cannot be excluded or limited, was chandéw statement that
an employer can free himself/herself from liabilifpr example, by
demonstrating the existence of exoneration premisegquite widely
acceptetf. Thus, the risk rule expressed in Article 430 té tabour
Code is no longer so ruthless.This branch of laweg@&asons to make
the above risk principle and the principle of "ecleask” similar in
meaning. It should be noted that in Civil Law otitye second principle
allows the employer to release from liability by numnstrating
exoneration premises.

L. Pisarczyk, describing the compensation ¥iskn the basis of
"objective liability”, does not necessarily meane thisk principle
described in Article 430 of the Labour Code. Itmeethat the author
characterizes compensation risk in such away thahows some
similarity to the civilian principle of equity. Hstates that the legislator
used the construction of objective liability in #lle cases, in which the
employer breaches of certain obligations and a dent@an employee is
caused in circumstances considered particularlgreeto them, to justify
the employer's obligation to compensate for a damegpardless of
circumstances of the specific case. So, the riskcahpensation is
activated when disruptions, which occur in work qasses, cause
a damage to an employee in particularly severeicistances. Thereby,
the risk in question applies when tlegpressis verbigprovisions of
Labour Law describe liability of the employing dwntias well as when
liability is justified by the overall circumstances the case. It should be
noted that in the second case only the assessieemérd in the form of
a negative legal judgment justifies charging an leygr with the above

*2D. Dorre- Kolasa [w:] A. Sobczyk (reddp. cit.,s.487.
3 K. Jakowski, E. Maniewskagp. cit.,s. 346-347.

> See. A. Pisarczylgp. cit, s. 91.

. Pisarczykop. cit.,s. 347.
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risk®®. Determining whether circumstances are particylselvere for the
employee is always a subject to analysis by a tispesolution body.
Only reasons of rightness can justify such a souti

Significantly important to accept the principlesegfuity in the above
scope is the fact that thereirs abstractoan essential disproportion of
assets between parties of an employment relatipns®econdly, an
employee contributes to the growth of such dispriopas by working
with their own hands. These both elements havefgignt impact on the
determination of the employer's compensation ligfil. This fact
should also be taken into account in the scop@wipensation risk.

Nevertheless, the importance of the principle ofiitggin Labour
Law can, for several reasons, raise justified daubt Civil Law the
principle in question is only of subsidiary nafiirdt is assumed that it
has been applied only after the legislagpressis verbidescribed such
a possibility in law®. The doctrine emphasizes that in Polish law tiere
no general court competence to adjudieteaequo et bofid It should
be noted that the legislator did not refer to griaciple of liability in any
provision of Labour Law, Thereby, assuming that ¢cbepensatory risk
is, to some extent, based on this principle wodtdnately result in
a breach of thex aequo et bonprinciple.

Secondly, if one bases the employer's liability tba principle of
equity one can pose a question about the scopasofidbility. In Civil
Law it depends on life situation of the victim, tb#ender's financial
status and circumstances of the particular %¢adée principle of full
compensation, described in Article 361 § 2 of theilCCode, has
arelative character and describes the upper liindemnificatiofi*.

% See J. IwulskiEmployer's liability for a damage caused to an ewpe and for
violation of employee rights in the light of codktcisions[in:] A. Swiatkowski (ed.)
Studies in the field of labour law and social pgliKrakow 1994, p. 119.

>’} . Pisarczykpop. cit.,p. 308

8 7. BanaszczykResponsibility for damages caused during the eserdf public
authority, Warsaw 2015, pp. 30-31; W. Czachorski (in :), ZdRaiski (ed.)Civil law
system Volume lll, part. 1, Law of obligations nheral part, Wroctaw 1981, p. 526.
Por. J. Kumicka- Sulikowska, op. cit., p.234.

%9 Compare. T. Dybowski (w:), Z. Radwski (red.),op. cit.,s. 206. See. J. Kkmicka-
Sulikowska,op. cit.,231.

0 M. Kalinski, op. cit., s. 133. Zob.2e). Kwmicka- Sulikowska, op. cit., 5.223.

®1 See. M. Kalhski, op. cit., p. 132.

%2 |bidem, p.133
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Thus, the scope of liability in this provision igffdrent than the risk
principle described in Article 430 of the Labourdgo

L. Psiarczyk, describing "objective liability", $& that it charges the
employer regardless of circumstances of a partiatdae. In this regard
the author means some ruthlessness of bearingjtiiay the employer
as part of compensation risk. Therefore, it seamstfied to claim that
the detachment of compensation risk from circuntgtanof a specific
case should not have a major impact on the scopéeofemployer's
liability for damages. Thereby, if an objectivebliity, mentioned by t.
Psiarczyk, is acivilian principle of equity, thdange made in this
principle, regarding separating liability of the p@oyer from
circumstances of a particular case, does not r@sudeparation of the
scope of that liability from the general rule onigvhthe principle of
equity in Civil Law is based. As the result of suahm assumption, the
scope of restitution of adamage as part of congiems risk is
determined, analogically to the civilistic prina@pbf equity, on the basis
of the employer's financial statue and life sitoatof the victim.

Thus, compensation risk does not always guarantesestitution of
a damage caused to an employee. Such an assum@soaccepted by
L. Pisarczyk who noticed that other damages thardants at work and
occupational diseases do not create a coheremnsysased on uniform
axiological principles in Labour Law. Their assessinmust be made
taking into account an impact of particular eveots a situation of
partie§®. The author also pays attention to a situationwitich the
com&insation risk does not lead to an excessiweburn the employing
entity’”.

Considering that the concept of "objective liapilidescribes the
civilian principle of equity, one can pose a quastwhat happens when
the employer does not cover all the damage causttetemployee. It is
reasonable to claim that in such a case the emplogeld assert their
rights directly from the perpetrator of the damage the tort 'guilty
principle described in Article 415 of the Civil Gad

3t . Pisarczykpp. cit.,p.354
% |bidem, p.289
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Conclusions

The paper shows that in practice, defining the giyples of the
employer's liability for a damage caused by an eyg® to a third party
is not straightforward. First of all, by determigihiability regime one
should decide whether the victim had been linketth whe employer by
an employment relationship before the damage oedurr

It seems that an obligation to restitution of a dgmis different in
the case when the victim is another employee ofstdme employer. In
such a situation, both the scope of liability (fws&al) of the employer
and legal procedures of this liability are deteminby compensation
risk. It should be noted that the role of this legatrument is becoming
more and more important. It becomes one of the megis in the
discourse on the employer's complementary liabiity damages.
However, its practical importance is rather smalvnlt is not entirely
clear in which cases this risk is borne by the @ygil. Secondly, it is
impossible to state clearly on what terms the saoipthe employer's
compensation obligations is determined. Nonethgeless acceptable to
include compensation risk into the set of risksctidéed in Labour Law,
which the employer is burdened with in work proesss
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